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PROCEEDI NGS

CO CHAIR PARSONS: It being 7:40, we're
goi ng to open the public hearing for Wiss Farm
Apartnments, LLC. At this point, we're going to turn
it over to Town's Counsel, Attorney Jon Wtten, for
a few openi ng renarks.

MR WTTEN. Thank you, M. Chairman. Good
eveni ng, nenbers of the Comm ssion. Good eveni ng,
menbers of the public.

When the Conm ssion |ast nmet and then
continued to this evening, there was discussion with
the Applicant and the Applicant's Counsel regarding
whet her or not this Application was filed under the
Wet | ands Byl aw of the Town of Stoneham  There was,
per haps, sone di sagreenent on the Applicant's side
as to whether it was or wasn't being filed under the
Wet | ands Byl aw, but in either case, whether it has
been or it hasn't been, the current Application does
not conformwth the Stoneham Wetl ands Byl aw.

That's based in part on M. Giffin's peer review
report, and it's also based on the fact that the
Conservati on Conm ssion does not have before it a
formal application pursuant to Chapter 11 of the

St oneham Code.
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So, nenbers of the Comm ssion, | think the
first order of business for the Comm ssion to
consi der and di scuss and entertain comments from
both the Applicant and the public, if you so choose,
Is what to do about the lack of filing under the
Byl aw.

The Conm ssion has two options. One is to
do nothing and proceed with the hearing, as it has.
The other, which is ny recommendation, is to deny
under the Byl aw, neani ng that because the
Application before the Comm ssion doesn't conply
wth the Bylaw, then the Conservation Comm ssion
nust take sone affirmative step, and that step you
have little choice but to deny.

You don't have to deny tonight, but I
think, out of fairness to the Applicant and to the
public, the Comm ssion should nake a deci sion on
what to do about the failure of conmplying with the
Byl aw as soon as possible, and I would recomend
that you do that tonight.

I f the Conmm ssion denies under the Byl aw or
failure to conformw th the Bylaw, then the form
that the Comm ssion files is a Wetl ands Protecti on

Notice Form the sane that you woul d use under a
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traditional Oder of Conditions, and you woul d
identify that as being deni ed pursuant to the Byl aw.
| suspect you've done that in the past as well.
That filing gets reported at the Registry of Deeds.

So, M. Chairnman, that woul d be ny
recomendati on as the first order of business for
t he Comm ssion to discuss.

CO CHAI R PARSONS: | guess, with that, |
woul d I'i ke to ask the Applicant specifically, there
was sone question, | believe, at the previous
nmeeting as to whether or not it was being filed
under the Bylaw as well. W knew that the WPA was
being filed. So | guess | would defer to you guys
on that.

MR GALLOGLY: The Notice of Intent was
filed under the State Act. It was not filed under
the local Bylaw. We do not intend to file under the
| ocal Bylaw. W requested waivers in our
Conpr ehensive Permt Application, waivers fromthe
| ocal Byl aw.

CO- CHAIR McBRIDE: Can you speak a little
sl ower and closer to the mc so we can hear.

MR GALLOGY: 1'Il repeat. We filed a

Notice of Intent under the State Wetl| ands Protecti on

Doris O. Wong Associates, Inc.
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Act. We did not file under the | ocal Bylaw. That

I s because, in our Conprehensive Permt Application,
we asked for waivers fromthe | ocal Bylaw, therefore
negating the need to get a |l ocal Byl aw approval.

That will be issued by the Zoni ng Board of Appeals.

CO CHAIR PARSONS: | guess I'll defer to
Attorney Wtten, but | think the issue is -- Jon,
correct ne if I"'mwong -- | think the wai ver needs
to be granted prior to the filing? So technically
it's still open, the Byl aw?

MR WTTEN. That's correct. | understand

the Applicant's position, and it's a fair position,
which is, "We've applied to the Board of Appeals for
a Conprehensive Permt, and we seek a wai ver under
the Bylaw." But as we've di scussed previously, the
process for doing that would have been to apply to

t he Board of Appeals, wait for a decision fromthe
Board of Appeals, and then file wth the
Conservati on Conm ssi on.

The Applicant has chosen to do it in a
different order. So as we sit here today, there is
no hearing before the Board of Appeals. It's been
suspended because of the appeal to the Housing

Appeals Commttee. There is no waiver fromthe
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Board of Appeals, because the Board of Appeal s
hearing is suspended, and there is an application
bef ore the Conservati on Comm ssion that is in direct
violation with your requirenents to file under the
Byl aw.

So it was the Applicant's choice to foll ow
this order of events, and this is the position that
t he Conservation Conmission finds itself in, which
is an Application that is in derogation of what Town
Meeti ng adopted as your | ocal Byl aw.

CO CHAI R PARSONS: Any further comrent?

MR GALLOAY: No.

CO CHAI R PARSONS: Do | have any comments
fromthe Comm ssioners relative to the Bylaw? (No
response)

Any comments from the audi ence specific to
t he Byl aw and this discussion? (No response)

COCHAIR McBRIDE: | have to say, |I'm
surprised. That's a good thing.

CO CHAI R PARSONS: GCkay. Wll, then, do
you want to --

COCHAIR cBRIDE: So I'mgoing to read a
noti on, folks.

M. Chairman, | nove that the Stoneham

Doris O. Wong Associates, Inc.
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Conservati on Comm ssion vote to deny the Application
of Weiss Farnms Apartnents, LLC, for a Notice of
I ntent pursuant to Chapter 11 of the Stoneham Town
Code, that being the Stoneham Wetl ands Byl aw, as the
project submtted to the Conservati on Conmi ssion
does not conply wth the Wetl ands Byl aw and has not
been adequately or properly filed pursuant to the
Wet |l ands Bylaw. | further nove that the Conm ssion
conplete for recording WPA Form 5 so indicating
t his notion.

CO CHAI R PARSONS: Can | have a second?

MR L' ESPERANCE: Second.

CO CHAIR PARSONS: Al in favor? (Chorus
of ayes)

CO CHAIR McBRIDE: Do we need a roll call
vote for this?

CO CHAIR PARSONS: We'll do a roll call
vot e, pl ease.

Eri c Buckl ey, how do you vote?

MR, BUCKLEY: Yes.

CO CHAI R PARSONS:  Nor nan?

MR L' ESPERANCE: Yes.

MS. RENNARD: Yes.

MS. DAY: Yes.

Doris O. Wong Associates, Inc.
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CO CHAIR McBRIDE:  Yes.

CO CHAI R PARSONS:  Yes.

CO CHAI R McBRIDE:  So unani nous.

CO CHAI R PARSONS: Unani mous. Wth that,

think there is still the issue of the Wtl ands
Protection Act filing, which is also a part of this.
And, again, we'll defer to Attorney Wtten for sone

opening remarks on the State Act.
MR WTTEN. Thank you, M. Chairman. So
the other issue that's before the Conservation

Comm ssion and has been flagged by Town Counsel is

that the regul ations under the Act -- this is the
Wet | ands Protection Act -- the regul ati ons nmake
clear a sequencing of events before filing for

Noti ce of Intent.

So what's before the Conservation
Comm ssion is called a Notice of Intent. The
Comm ssion issues, if it chooses to do so, an O der
of Conditions. Before a Notice of Intent is filed
wth the Conservati on Comm ssion, the regul ati ons

require that all obtainable permts be applied for

or obtained before filing for the Notice of Intent.
There are sonme exceptions to that -- for exanple,
t he Subdi vision Control Law -- but there are a | ot

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Public Hearing - March 19, 2015
Re 170 Franklin Street

of other matters that nust be applied for or
obt ai ned before applying for a Notice of Intent.

The regul ati ons carve out a specific
provi sion for Conprehensive Permts. So, M.

Chai rman, just for the sake of the Conservati on
Comm ssion, I'll just read this one sentence. And
this is 310 CVR 10.05 4(E), as in Edward.

"When an Applicant for a Conprehensive
Permt froma Board of Appeals has received a
determ nation fromthe Board granting or denying the
permt and, in the case of a denial, has appealed to
t he Housi ng Appeals Commttee, said Applicant shall
be deened to have applied for all permts obtainable
at the time of filing." That's the final sentence
I n that paragraph. The precedi ng sentences nake
clear that there nust be an application for or
obtaining all other permts.

The way the regulations read in the
Conprehensive Permt world is you have to have
obt ai ned t he Conprehensive Permt or there has to
have been an appeal to the Housing Appeals Commttee
of the Conprehensive Permt decision before you can
apply for Notice of Intent. The appeal, though, was

brought to the Housi ng Appeals Conmttee by the
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Board of Appeals, not by the Applicant, and that was
on a particular matter.

So the issue before the Conservation
Conmi ssi on - -

CO CHAI R McBRI DE: Excuse ne. Soneone has
a phone on or a recordi ng goi ng?

MR WTTEN:. The issue before the
Conservation Conm ssion is whether the Conm ssioners
wi sh to deny under the Act for failure, again, to
conply with the sequenci ng requirenents.

Now, | would caution the Conm ssion and,

M. Chairman, for discussion for the Conm ssion,
because a deni al under the Act, as the Conm ssion
know, allows the Applicant to take an appeal to the
DEP for a Superseding Order. An appeal to DEP for a
Super sedi ng Order nmay render the matter out of the
Comm ssion's hands; in other words, DEP may take
this matter away from the Conmm ssion, even though
you haven't begun to substantively discuss the
project. M. Giffin's report hasn't been

di scussed. Dennis Lowy's response to M. Giffin's
report hasn't been discussed. So there hasn't been
a di scussi on anong the Conm ssioners as to the

techni cal aspects of the project.

Doris O. Wong Associates, Inc.
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I think there's a better-than-average
chance that DEP would remand the matter back to the
Comm ssi on once the sequenci ng has been conpl et ed
properly, but | caution the Comm ssion to at | east
di scuss the possibility that DEP could take this
away fromyou. W've known DEP to do that in the
past. There is sone exposure there, because, again,
M. Giffin hasn't opined, M. Lowy on behalf of
t he Applicant hasn't had a chance to discuss with
M. Giffinin an open session this matter, the
public hasn't had a chance to discuss the wetl and
I mpacts.

So the issue is, is this formover
substance? No, | don't think so. The regul ations
are quite clear, and | think they're quite clear on
pur pose. An Applicant shouldn't file with the Con
Com and waste the public's tinme until the Applicant
has proceeded according to the regul ati ons, and that
Is exactly where we are today.

So the question is strategically for the
Conmi ssion to deci de how best to proceed. |If the
Conmi ssi on chooses to nove forward with the
Application, especially after having this

conversation, | suspect the Applicant would claim

Doris O. Wong Associates, Inc.
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t he Conm ssion has waived its right to re-raise this
again in the future. So | suspect tonight is an

I mportant night to di scuss whether the Conm ssion
bel i eves t he sequence has been violated, for |ack of
a better word, and if so, what to do about it.

I think what Town Counsel and | woul d
reconmend you do about it is, | think you have to
deny under the regs, under the Act; but, again, it's
a caution as to what m ght happen with DEP. | would
be happy to respond further to questions.

CO CHAIR McBRIDE: The only concern | have
about denying toni ght under the regulations is we
denied a project in Town five years ago now, and we
deni ed the project under the Byl aw and under the
Wet | ands Protection Act, and the applicant rightly
appeal ed. Wen you appeal the Bylaw, you appeal to
Superior Court. \Wen you appeal the Wetl ands
Protection Act, you appeal to the DEP.

It went to Superior Court. DEP stayed
their decision for, | think, alnost tw years, and
when the Superior Court finally nade their decision,
we [ost. And the reason we | ost was because of a
deadl i ne, because we issued our decision on the 21st

day. And the Applicant got up and left the room so

Doris O. Wong Associates, Inc.
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we never physically handed the decision to him even
t hough we had issued it publicly, and we lost in
Superior Court on that.

So notice to anybody out there, never issue
a decision on the 21st day. But also -- his appeal
then went to DEP. They heard it. They denied it.
And then this applicant asked for a Superseding
Order of Conditions, and the DEP said -- not a
Supersedi ng Order of Conditions, an adjudicatory
hearing. And DEP -- basically he's saying, "I don't
| i ke the fact that you denied ny project and they
denied ny project. Can't you just see nme one nore
time?" | maght be sinplifying.

And i nstead of an adjudicatory hearing, DEP

said, "Let's all get to the table and make nice."

And two years later we said, "W don't like this
project at all.” It crossed a stream It was nine
houses. I n ny personal opinion and in our opinion,
it was a horrible project. But DEP approved it, and

it's being built right nowin Stoneham

So | am hearing what you're saying. |'m
concerned that if we denied this project tonight
under the Wetlands Protection Act and the DEP -- we

then | ose jurisdiction, the Town of Stoneham | oses

Doris O. Wong Associates, Inc.
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jurisdiction. It turns over to DEP. And if DEP is
stressed out, understaffed and maybe nad at us, we
don't -- we lose control over it. So | just --
that's ny --

We'll wait until we all talk first, okay,
Bill?

CO CHAI R PARSONS:  Yes.

CO CHAIR McBRI DE: So anyway, that's ny
comment. |I'mnot sure. |'m hoping to hear nore.

MS. DAY: Jon, can | ask, does the Zoning
Board still -- if for some reason this is taken out
of our hands, can we still ask the Zoning Board to
adhere to our Byl aw?

MR WTTEN. Yes. Geat question. So
under the Conprehensive Permt process, the
Conservation Conm ssion is one of the requisite
boards to comrent to the Board of Appeals. So you
still have input to the Board of Appeals. You won't
have regul atory input if you |lose jurisdiction, but
you certainly have technical input. M. Giffin's
report would be part of the record. So, yes, but it
woul d be advi sory as opposed to regul atory.

CO CHAI R PARSONS: | guess ny question is,

understanding that there is a risk in denying the

Doris O. Wong Associates, Inc.
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proj ect based on the State Act, | don't necessarily
have an issue with noving forward with sonme of the
technical issues. M question is, if we do that,
are we foregoing the option at all to use what we
feel is the law as part of this?

MR WTTEN:. Another great question. No,
you're not. | suspect the Applicants woul d say,
after a couple nore hearings, "You ve waived your
right. 1t becones inequitable to lie in wait on
this particular issue.”" That's a matter for soneone
with a higher authority than us to decide. But |
think that's to be anticipated fromthe Applicant's
per specti ve.

CO CHAI R PARSONS: Do any ot her
Conmmi ssi oners have any comments, anything you'd like
to add to this particul ar discussion?

MR L'ESPERANCE: It's a tough one.

CO CHAIR PARSONS: Wth that, then | would
| i ke to open questions and comments fromthe public.

Bill, yes, please.

MR SCLOMON: Thank you. Bill Sol onon,
Town Counsel .

As Jon nentioned and the Comm ssion is

aware, | had flagged this issue for the Conm ssion

Doris O. Wong Associates, Inc.
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on the State regul ation and al so rai sed the concern
that, if there was just a flat-out denial wth DEP
even though this is their regul ation, and despite
the fact that it wasn't perfectly worded, there is
no question what it neans.

So ny sense was, and | think I've witten
this and I'Il say it here, is that | think there's a
m ddl e ground that the Conm ssion can consider. And
that m ddl e ground would be to reach out to the DEP
to say that you have this before the Commi ssion,
that it's the Conmm ssion's regul ation that says that
the Board of Appeals has to either grant the
Conprehensive Permt or deny it and be appeal ed, as
Jon indicated, and say to the Conmm ssion, wite to
t he Conm ssion that you would like themto affirm
their regulation. You're not |ooking for an opinion
on sonething that's just within your authority.
You're asking themto affirmwhat their regul ation
clearly neans, because there's a concern that in the
Nort heast Regi on, as opposed to other regions, there
is a tendency at tinmes not to renand a natter back.

So |l think with that, as |ong as you
protect yourself on tim ng under the deadline, which

"Il leave to your counsel, it seens to ne then that

Doris O. Wong Associates, Inc.
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you' ve raised the issue, you're acting on it, but
you' ve protected yourself froma potenti al
Super sedi ng Order.

| am concerned, as | wote in the initial
meno, that if you go through the entire hearing and
then you have a decision that's sone sort of deni al
or the Applicant is not pleased with it and they
appeal it, thenit's likely that the DEP w il say,
"Well, all the substance has been dealt with."
Because the reality is that this statute -- talking
about originally obtaining all the permts, but it
was anended to say that you could al so apply for
them-- in their regulation is not sonmething that is
their forenost concern. They're trying to deal wth
a statute that says to a town or a city, an
Applicant needs to conplete certain things or apply
for certain things in order to be ripe before you,
because as stated, you shouldn't go first, you
should go last. So it's a policy reason for this.

But given the fact that it's not DEP s
prime concern -- the prinme concern is the
substantive wetlands -- | think it's inportant that
t hey address this issue in a tinely fashion now and

not when the matter is substantively all conpl eted,
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dol | ars have been expended. | think at that point
they would | ook for a reason to say, "Let's decide
on the nerits. Let's not decide it on the inportant
process issue."

So that would be ny recommendation, is to
get confirmation, attenpt to get confirmation with
DEP on what the regulation neans -- we think it's
clear, it is clear -- and with that | think you'd
have sone certainty and you would be dealing with it
procedurally and up front.

CO CHAI R PARSONS: Thank you, Bill.

CO- CHAIR MBRIDE: So, Jon, can | ask a
question for clarification? |I|If we deny tonight
under the Wetl ands Protection Act because we feel
it's a premature application, not because of the
nerits or the technical aspects of it, the Applicant
is free to come back to us once and if they do get
perm ssion or the okay to continue with Mass.

Housi ng, they can cone back to us, wthout
prejudi ce, and we would hear the case on its nerits
t hen?

MR WTTEN. Yes. |If the Conmm ssion were

to deny, the Applicant would nost likely take an

appeal, a Supersedi ng O der appeal, and negoti ate
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that out wth DEP. The Conm ssion woul d have a
position on that. But that wouldn't preclude them
fromrefiling after the Board of Appeals, if the
Board -- if it ends up back to the Board of Appeals,
if the Town doesn't prevail at the Housi ng Appeal s
Commttee and it's back before the Board of Appeals
and the Board of Appeals renders a decision, then
woul d be the proper tine to file with the
Commission. | think Bill said that very, very well.

l'd like to add on to what Bill said. This
is a procedural regulation. So the nore testinony
t he Comm ssion takes, the | ess rel evance the
procedural regulation has. So after M. Giffin has
provided his report and M. Lowy has provided his
rebuttal, it starts to dissolve the purpose of the
regul ati on, because the Comm ssi on has spent
t axpayer noney, the Comm ssion has spent the
Applicant's noney, the Applicant has spent its own
noney, and the purpose of the regulation starts to
get weakened.

CO CHAIR McBRI DE: DEP could actually say
to us, "Well, why did you hear then®"

MR WTTEN. | think that's what Bill and

are both concerned about. | think Bill's suggestion

Doris O. Wong Associates, Inc.
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Is a very good one, which is, let's get
clarification fromDEP. W'I| either get it or we
won't. If we don't, we don't.

I don't think the Comm ssion should
over enphasi ze procedural issues after tonight or the
next hearing, because you wll have heard a | ot of
substantive testinony.

So | think that's why Bill raised it,
correctly so, and | think that's why we both
suggest -- Bill's suggestion is a very good one:
Let's get an answer from DEP sooner rather than
later. But | don't think this is sonmething you can
post pone for too long and still have it as a valid
Issue. It's a technicality, but technicalities are
i nportant, because procedure is inportant.

So | think the Conmm ssion should, as a
recomrendati on, follow up on Bill's suggesti on,
which is a letter to DEP, which | can have prepared
tonorrow and to DEP for Monday norning, and put this
matter on first in your agenda for the continued
hearing, if you chose not to nmake a deci si on
t oni ght .

MR SCLOMON:. M. Chairman, if | could nake

just one brief point, | think it would help.

Doris O. Wong Associates, Inc.
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Because this part of the statute at the
very beginning -- the statute, by the way, says that
t he Applicant shouldn't even apply originally unless
they had all the permits or had applied for it, and
the regulation clearly gives DEP's spin to what that
nmeans, and it's clear what it neans for a
Conpr ehensive Permt.

It's not sonething that fol ks focus on. So
W th great respect to excellent advisors for the
Devel oper, ny sense has been and nay wel |l be that
t hey were just unaware of this regulation, that they
haven't filed because -- saying, "Wll, we don't
care what it says,"” or "W're going to argue that it
nmeans sonmething different,"” but that they were
unaware of it.

So one question fromthe Conm ssion to the
Devel oper's counsel could be, Al right, this is
what the regulation says. You're really supposed to
wait. This is the opposite side of the sane coin of
the first act, which is to say, it's not before you.
The reason there's even a discussion of the | ocal
permt is because in effect the regulation is saying
it's premature. |It's not ready yet. Let's consider

t hese t hi ngs.
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You have ot her cases where we recently
| ooked at natters where you need to know what's
bei ng devel oped on the uplands in order to figure
out how to protect wetlands. It's the sanme thing
here. The DEP is saying, you know, W need to know
sonet hi ng about this devel opnent at the end of a
Conpr ehensi ve Permt process, because before that,
there's a lot of things that haven't been deci ded.
Is it 300 units? 50 units? 200? Those nake a
difference. That's why the |law is based upon not
going first but protecting the wetlands when you
have sonme sort of sense.

So | would recommend, through the Chair and
t hr ough your Special Counsel, to ask the Devel oper's
counsel, understanding this regulation is there --
maybe you were unaware of it -- isn't the thing to
do to withdraw this Application, conplete your
Conpr ehensive Permt process, and follow the
regulation? It nmay well be that they, upon
reflection, think that's the proper process.

CO CHAI R PARSONS: Thank you, Bill.

| would |ike concurrence from Attorney
Wtten as well -- | don't have a problem asking the

Applicant and getting feedback fromthem
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MR WTTEN. Yes. |If Attorney Gllogly
would i ke to respond?

MR GALLOGY: We were aware of that
provision. W disagree on the interpretation. W
don't think it says what your counsel says it says.

CO CHAIR McBRIDE: Could you speak up, sir.

MR GALLOGY: We were aware of that
regulation. W disagree with the interpretation.
That's the bottom i ne.

CO CHAI R PARSONS: Thank you.

| guess ny question to both Attorney Wtten
and Bill as well is that the duration, | guess, is
what you're suggesting mght be critical in how
strong the argunent procedurally is. So | don't
want to nmess around with it too nuch. Reaching out
to DEP, | think, is also a good idea, to get an
I nterpretation.

I*"'mnot sure. WII they provide, will they
truly provide an interpretation of their
regul ations, or are they just going to leave it up
to our counsel to neke that determ nati on?

MR WTTEN. The Town hired ne and hired
Bill to give you our best legal advice, and it's not

that often that | awers agree on everything. But
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Bill and | agree as to what the regul ati on says,

W th due respect to the Applicant's counsel. |
think it's unanbiguous, it's crystal clear. | think
in practice it's not used very often, but that
doesn't nean it's not cl ear.

Havi ng said that, | am nore concerned about
the Conmm ssion |losing jurisdiction than | am about
the regul ation, per se. So Bill's m ddle ground
approach is a safe one. | think Attorney Gllogly's
response that he disagrees with the interpretation
is actually hel pful for the Conm ssion, because if
the Applicant disagrees with the interpretation,
then they won't be able to argue wai ver three nonths
fromnow. So |I'mpleased to hear that response.

I think the Comm ssion should -- ny advice
to the Conm ssion would be to do as Town Counsel
recommended. Let's draft a letter to DEP. They
Wil respond or they won't. If they don't, this
I ssue remai ns on the table when the Conm ssion
reconvenes at the next neeting.

But because you're under pressure tine-

w se, and because M. Giffin has already produced a
report, | don't see any harmin taking testinony

tonight, M. Chairman, with the understandi ng that
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this issue has not been resol ved; the Conmm ssion
reserves its right.

The Applicant is clearly on notice that the
Comm ssion is deliberating this issue, and Town
Counsel has made a very concrete suggestion, which
Is offering to have the Application wthdrawn. The
Applicant has every right to say no, and that's what
the Applicant said. So this issue is live. No one
Is going to surprise the Applicant if this cones
back a nmonth from now.

CO CHAI R PARSONS: Wwell then, | would
elect, nyself personally -- we will open it up to
t he Comm ssion -- to nove forward as such. | think
having a letter drafted to Mass. DEP, getting an
opinion, is the prudent thing to do and, | guess,
further undertake discussion of nore technical nerit
at this point regarding the proposed project.

'l ask the Conm ssion nmenbers, do you
have any thoughts on that approach?

CO CHAI R McBRI DE: | do. First | was
t hi nki ng why would we do that, but | think the
reason would be that if we sent a letter to DEP
tonorrow, DEP will take a bit of tinme to respond to

us, Is ny guess. |In the neantine, it nakes no sense
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to -- if at sone point down the road, even if it's
agreed that you have to wait, the Applicant has to
wait to present their Notice of Intent to us, the
facts are going to be the sane. So we m ght as well
start tal king about the technical end of the project
now and not stall that. |Is that kind of what you
mean?

CO CHAIR PARSONS: Yes. And | would al so
ask the Comm ssion nenbers, and |1'd also ask the
Applicant if they want to entertain, | guess, at
this point a technical discussion, because it
obvi ously has to do wth them

Any ot her Conmm ssi on nenbers have any
t hought s?

MR L' ESPERANCE: | think that would be a
good appr oach.

CO CHAIR PARSONS: So then I'11 ask the
Applicant, given sort of the approach we're taking
here, do you have any comments or anything that you
want to say relative to that?

MR GALLOGLY: You're asking if we want to
present testinony this evening? The answer is yes.

CO CHAI R PARSONS: Ckay. So | guess with

that, we've had a peer review of the proposed storm
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wat er managenent plan, storm water cal cul ations,
desi gn drawi ngs, specifications. That's Bob Giffin
of Giffin Engineering.

So | guess what | would suggest then is I'd
li ke to get maybe just a quick summary from M.
Giffin on his comments relative to this
subm ssion -- and | know that there's been sone
responses nade fromthe Applicant relative to the
techni cal coments -- and kind of continue
di scussion on that |evel.

COCHAIR MBRIDE: Is it okay if | just
kind of give, for the audience, for people who don't
cone to Conservati on Conm ssion neetings, what
happens? The Applicant presents a project to us.

W renand it basically to Bob Giffin, who is the
person that we've used at the Conservation

Comm ssion for years for projects, but he is al so
the person that the Town has hired in this effort.

So Bob then wites a letter and says, you
know, "This is the Notice of Intent, this is the
project, this is the breadth of the project, and
here are ny comments, ny concerns.”

The Applicant then responds to those

concerns and says either, "Yes, | agree. W're
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going to nove that flag" or "No, we disagree, and
this is why" or -- whatever. So Bob has done his
job, the Applicant has responded, but Bob has not
yet had the tinme -- because be only, | think, got it
over the weekend -- to respond to the Applicant's
responses to Bob's review

Does that nake sense to people? It's
confusing, but -- | didn't want people sitting out
t here thinking, Wat are they tal king about? So I
just wanted to clarify a little.

CO CHAI R PARSONS: And the other part of it
I's, Mass. DEP al so does a technical review of the
NO subm ssion and has provided coments that I
bel i eve the Applicant and Giffin Engi neeri ng have
al so seen. And those are factored into the
technical review of this whole project. So just as a
matter of course there.

MR. MAHONEY: We have not received the
DEP' s comment s.

CO CHAIR PARSONS: | did check the
website --

CO CHAIR McBRIDE: It's on the website.

CO CHAI R PARSONS: They're up there.

MR &RIFFIN. Good evening. W did, a
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coupl e of weeks ago, provide the Town and the
Applicant wwth a letter descri bing sonme comments on
their initial submttal. Their initial submttal

i ncl uded sonme desi gn plans describing the proposed
devel opnent, the grading, the drainage. They had
al so provi ded sone storm water cal cul ati ons, and
that was the information that we revi enwed.

Now, we have gotten sone information this
week fromthe Applicant. W really haven't had a
chance to get into it in great detail, but | guess |
woul d just briefly summarize the type of comments
that we made. |If the Applicant wants to di scuss any
of those tonight, that's fine.

But in general, | think our first comment
was that, based on the traffic that would cone and
go fromthe site, based on their own traffic
cal cul ati ons, we thought that the project should be
considered what's called a Land Use wth Hi gher
Potential Pollutant Load. This requires a little
bit nore stringent manner of storm water managenent
at the site than woul d ot herwi se be required.

Their npbst recent response | did notice
I ndi cated that they would neet that particul ar

hi gher standard. So that was one thing that | felt

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Public Hearing - March 19, 2015
Re 170 Franklin Street

30

was i nportant to what the storm water nanagenent
system woul d eventually | ook |i ke here.

W' ve asked themto provide some additional
i nformation regarding the characteristics of the
soil and the groundwater at the site, particularly
In regards to the design of several infiltration
basi ns. They manage storm water throughout the site
by buil ding these crushed stone basins that water
wll go into during stormevents and seep into the
ground and thereby, you know, renove thensel ves
essentially fromthe project.

So | think they've still got sone work to
do in regards to characterizing the soils and the
groundwat er at the project site, but that's
sonething that we're going to be | ooking for in the
future, and it will help support the design that
t hey provide.

We had sone specific coments about the
design of the infiltration basins. W had sone
comment s about how they cal cul ated the anount of
solids that woul d be renoved from storm water during
t he design storns, and | think they've significantly
i nproved that portion of their submttal.

We asked them for sone background
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i nformati on about sone of the proprietary storm
wat er treatnent devices that are going to be used in
the project. At several |ocations they have speci al
stormwater treatnent tanks that renove solids,
oil's, hydrocarbons, things like that fromthe storm
water. W had asked themto provide sone additi onal
information in that regard, and | think they've
provi ded t hat.

W nade sone suggestions about addi ng sone
structures at various locations in an effort to
I nprove the ability to nonitor the perfornmance of
the systemand to inprove the ability to naintain
the systemin the future, and | think they' ve taken
a |l ook at that i1ssue and have nmade sone hel pf ul
I provenents in that regard. There were simlarly
sone suggesti ons about inspection ports in sone of
the infiltration systens as well.

There were a nunber of |ocations where the
i nformati on on the plans had sone m nor
di screpancies to the information in the storm water
report and the cal cul ations that were provided in
addition to the plans. So we've asked in several
areas to check, was the nunber in the report correct

or was the nunber in the plan correct, and | think
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they've clarified a nunber of those m nor

di screpancies. W've simlarly asked themto check
several elevations of structures related to the
design of the storm water nanagenent system

W' ve asked themto provide sonme
I nformati on about the storm water punp al ong
Franklin Street. | think they've provided sone
i nformati on, but hopefully there will be nore
i nformati on comng. As you know, nost of the storm
wat er that | eaves the site goes through a punp
station at Franklin Street. So the ability of that
punmp station to operate in the future is naturally
of concern to us.

We had asked themto clarify sonme
| andscapi ng i ssues and the preparation of a
particular report that's required prior to
construction. | think they provided sonme clarifying
Information in that regard.

So | think that sort of summari zes the type
of comments we nade. Qur letter was, you know, nmany
pages long in regards to sone of these m nor
details. | think it would be very boring if |
attenpted to go through all of that tonight, but I

t hi nk that reasonably summari zes what we did.
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CO CHAI R PARSONS: One of the questions
that | have is | know that |'ve never seen the
actual punp or punp station that's down there, but |
know it's a critical conponent as to how drai nage
wat er | eaves that area. And | guess, Bob, if you
haven't | ooked at this particular part yet, | would
be curious to know what the capacity of that punp
station is and is it adequate to handle what it's
currently seeing and potentially under future
condi ti ons.

MR GRIFFIN | think we share that
concern. Just having briefly skimed through the
Applicant's nost recent response, | think they
provi ded sone information in that regard, but |
don't think they provided enough information to
answer those questions quite yet. Hopefully that
information wll be com ng.

CO CHAI R PARSONS: Thank you, Bob. | know
it's tough to cover the m nuti a.

But that's the type of reviewthat's
happeni ng, and there is sonme back-and-forth between
our peer reviewer, Giffin Engineering, and the
Applicant as well. | guess the plan would be to

continue to resol ve these i ssues and these coments.
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MR Cl CATELLI: M. Chairman, nenbers,
thank you. On that last point, | did want to just
maybe have some di scussion, if we could. There
really has not been a great deal of back-and-forth,
and the reason is, our report, of course, was
submtted to M. Giffin. He then responded, and we
t hen responded, and that was delivered to you | ast
week.

But on advice of counsel, | had requested
t hat the two engi neers speak, and that didn't
happen. Your counsel said that that would require a
vote of this Board, which, again, is newto ne.

Since | started practicing before this Board 29

years ago -- actually peer review wasn't done at
that tinme -- but the Board required and | think
encour aged conmmuni cati on between the project -- the

Appl i cant's engi neer and the peer reviewer so that
t he peer reviewer would be prepared perhaps to
narrow t he i ssues, would receive information,
per haps ask questi ons.

So what | would respectfully request is
that the Board allow M. Giffin and the Applicant's
engi neer to continue to speak. And then perhaps

when we cone to another neeting, we wll resolve
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I ssues, information will be provided. And if
there's an error on a plan, that wll sinply take an
e-mail or a phone call versus the public hearing. So
if that coul d be done.

And then i f the Comm ssion would like, |
don't know if there are any questions that the two
engi neers have right now, or if there are any
specific questions the Comm ssi on nenbers have, but
we're nore than willing to address those at this
point. | do agree it doesn't nake sense to go
t hrough the report line by line this evening.

CO CHAI R PARSONS: Thank you. | guess
the -- | remenber the discussion about not feeling
confortabl e having the engi neers tal k, because |
think we felt it was premature. W hadn't really
seen what M. Giffin's cocmments were. So | think
we just wanted to understand what was in the report
before it was turned over so that we had the
opportunity to have sone dialogue with Giffin
Engi neering as well. That was at | east ny
per specti ve.

| can certainly -- | nmean, | don't know how
anybody el se feel s about having the engi neers speak.

| think it's probably wise to do that. So | don't
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personally have a problemwth it.

COCHAIR McBRIDE: | don't either.

MR L'ESPERANCE: |'m good with you.

MR WTTEN. M. Chairman, Attorney
Cicatelli, | think, accurately represented the
concern | raised, and there are e-mails between
Steven and nyself about this issue.

It's totally up to the Conm ssion. The
only thing I would suggest, and | think everyone
woul d agree, is, if the Applicant's engi neer or
wet | ands scientist is communicating with M.
Giffin, that those e-nails go through either Cathy
or through the Chair, because they are a public
record. It shouldn't be M. Giffin's
responsibility to then renenber to send themto the
Town.

So it's the Applicant's responsibility.
And vice versa, when M. Giffin responds to M.
Lowy, that should be copied to Cathy so it's a
public record. That keeps the conmmuni cati ons open.

Certainly engineers need to speak to
engi neers over technical issues, but in ternms of the
transm ssi on of substantive material, reports,

menor anda, commentary, ny advice to the Comm ssion
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is to do it through Cathy so it then serves as a
public record.

CO CHAIR PARSONS: | guess that's -- |
under st and, Jon, when nenbos and witten
docunentation is kind of passed between the
engi neers. \Wat about phone calls or anything Iike
that? Are we suggesting that only the actual
di scussion be held at public neetings, or sonehow,
you know, neeting |ogs or phone |logs are witten and
subm tted? What's the best way to approach that?

MR WTTEN. Well, | don't want to change
your historic practice that's worked well for you
all these years. One piece of advice on a project
that i s under great scrutiny, which this one is, for
everybody's benefit, is the nore it's subject to
di scl osure, the better. So the less that's
di scussed outside the public forum the best.

But engi neers need to speak to engi neers.
M. Giffin needs to speak to their engi neer and M.
Lowy. But |I think when it comes to reconmmendati ons
to each other, | would say they should be reduced to
a witing. And that could be Bob does a summary,
"Spoke to Dennis Lowy today. Here is the summary

of what we tal ked about."” All decisions, of course,
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are left to the Comm ssi on anyway.

But | think that's just good public policy.

CO CHAIR PARSONS: So | guess try to
keep -- to try to sort of address this issue, any
i ssue, with sort of generally having witten
docunent ati on passed between the engi neers. | guess
a quick call for clarification on a couple of
drawings is fine, | would inmagine, through a phone
call.

Anyt hi ng of any significance, and |1l
|l eave it up to Giffin Engineering to sort of pass
the informati on along. But, yes, | think we should
nove forward with that type of comunication to try
to resol ve whatever technical issues there may be.

So | would be fine with that. |Is everybody
el se okay with that?

CO CHAIR McBRI DE:  Yes.

MS. RENNARD: Yes.

MS. DAY: Yes.

CO CHAI R McBRI DE:  Makes sense.

CO CHAI R PARSONS: Any further questions
fromthe Comm ssion? | think we'll open it up to
the public to see if there are any further coments.

MR L'ESPERANCE: |I'mall set.
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MS. DAY: |I'mnot sure, this may be
procedural. So I'mlooking at -- this is for you,
Bob Giffin. 1'mlooking at the first item It's

Land Use with Hi gher Potential Pollutants Load. |
know it's an itemthat's supposed to be checked off
in the stormrunoff anal ysis and the docunentati on
for Mass. DEP, and | know you were tal king and you
said that they disagree.

So their response is, "W do not
necessarily agree with this interpretation. The
project is in conpliance with the requirenents of
the Standard, and we have updated the Stornmater
Report to reflect this."

You nentioned that you guys have gone back
and forth and that they had nmade sone adj ustnents.
Does that need to be reflected, and is it reflected
in here? Because | know just in the Standard 5 on
here it's not. Does that need to be addressed?

MR GRIFFIN. It certainly does need to be
addressed. And | think -- again, |'ve skinmed
t hrough sone of the materials they've provided. |
t hi nk they have bunped up their storm water
treatnent so that it neets the one-inch requirenent

I nstead of a half-inch requirenent.
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But | think before this project is closed,
we need to have a stormwater formthat is current.
We need to have all the appropriate checks and
information in those forns and stanps on the pl ans
and all that. So |I think we're probably getting to
that point. W may not be there yet.

MS. DAY: Does that change the plan? |
don't know this specifically, but does that change
other parts of the plan? Because it sounds |ike
there's a disagreenent as to whether the traffic
that will be flow ng through here qualifies under

the standard. So does that change ot her parts of

the project? O is it just specific -- |I'm not
sure.

MR &R FFI N | guess |I'mnot going to
attenpt to speak for the Applicant. [|'mnot sure

what they neant by they don't necessarily agree with
our opinion. 1'll let themspeak to that. But as
far as |I'm concerned, you know, if you've got to
provide a water quality volunme that is equal to one
inch of rainfall falling on all the inpervious
surfaces, that's twice as nmuch volune as if it was
half an inch falling on the inpervious services. So

| think it is a higher standard, it's a higher |evel
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of treatnent. As | skinmed through the docunents,
it looks like they had provided a higher |evel of
treat nent.

CO CHAI R PARSONS: Anyt hi ng el se?

Just to restate, not having the opportunity
to review the stormwater cal cul ati ons or anyt hi ng
nyself, the flooding issue, | think, and
understanding really what's proposed -- and | know
that there's going to be sone further discussion
about that -- would be, | think, sonething that we
woul d want to get a better understandi ng on,
under st andi ng what the existing condition is versus
what the proposed condition is, and even so, howis
that system functioning today. That's just, for ne
personally, an issue that | want to see resol ved.

If there is nothing else, I'll open it up
to the public for any --

CO CHAIR McBRIDE: | just have one ot her
comment, the sane kind of thing. Everybody knows it
fl oods whenever there's rain. | know -- and |I'm not
going to say this articulately, so, Bob Giffin,
pl ease help ne when | get screwy. But there's a
recent change to either DEP or EPA about, you know,

t he hundred-year storm this stormor that storm
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It's all recent, because, as everybody knows,
sonething is going on and every stormis worse than
usual, and the storm water protection neasures
haven't quite caught up to that. | just don't know
if we are able to jurisdictionally address that.
I|*'mnot saying this well at all, am1?

MR GRIFFIN | think the DEP storm water
managenent guidelines are pretty clear, if you
follow them as to what anmounts of rainfall should
be used for the various design stornms, and | think
t hey used the appropriate amounts of rainfall in
t heir cal cul ati ons.

To the extent that people think that they
shoul d be using even greater storns because the
climate is changing or sonething else is going on in
t he uni verse that we haven't quite figured out yet,
| would just note that | don't think that is
enbodied in the DEP storm water managenent
guidelines right now | think if you wanted to ask
t hese guys to consider what happens in a different
storm you sort of have to ask themthat.

CO CHAIR McBRI DE: Ckay. Thank you.

CO CHAI R PARSONS: Anything else fromthe

Comm ssi on?
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MS. DAY: | have one nobre question, and
thisis -- it was nentioned to ne, and |I'm not sure
of the specifics, but I know we have Resource Areas

that are not on this property that may be affected.
And | was under the inpression that we could ask for
a stormwater analysis for those properties, because
they may be affected. And | don't know if that's

i ncluded, but if that is sonething we could do, I
woul d be interested. | mean, | think people can say
that there are other areas that flood significantly
around the property -- | know Sunset Road -- and
there is a Resource Area there.

So are we at liberty to ask for that? 1'11
pass this to you, because | don't want to read it,
but -- under this (indicating).

MR WTTEN. M. Chairnman, the Comm ssion
absolutely can ask for off-locus inpacts. That's
part of your charge under the Act, and especially
under the Bylaw. The Conm ssion just denied it
under the Byl aw, because the Applicant failed to
file under the Byl aw

So it's ny opinion, subject to Bob's
t echni cal suggesti ons, that you have every right to

ask, where there is such historical evidence of
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known flooding. It would al nost be an abdication if
the Conmm ssion didn't ask the Applicant to provide
t hat infornmation.

CO CHAIR McBRIDE: On that, then, |I'm going

to add one nore thing. Everyone has tal ked for

years -- and | don't know if this is the right
application; | don't want to be unfair in any manner
at all. But everybody tal ks about when the punp is

runni ng, when the punp isn't running. Wen the punp
isn't running, everything backs up, floods Wi ss
Far m

And then -- | don't know what the truth is,
and | guess what I'mtrying to find out is, is there
sone way we have a right to get to the truth,
whether it's this applicant hel ps us get there,
or -- | don't know that it would be appropriate that
we charge themto get there.

But there is sonething under Franklin
Street. Everyone seens to know there's a cul vert
that's cracked or sonething is going on so the water
doesn't get out the other way. | just wish -- since
|'ve been in town and since |I've been on the
Commi ssion, | hear about it all the tine.

And this m ght be the opportunity that the
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Town finally has to have sonebody say, W need to do
sone kind of conprehensive review -- and | don't
nmean necessarily that Corcoran has to do it -- but

t hat the Town take heed and do sone kind of
conprehensive review of that area of town to find
out what is really going on so that it stops.

And | don't know if | have even expl ai ned
that well, how we go about addressing it or
identifying it.

MR WTTEN. | would say, M. Chairnman,
that the Conmm ssion has the right to require an
applicant for a Notice of Intent under the Act and
the Bylaw, in this case now just the Act, to assure
t he Comm ssion that the interests of the Act are
being nmet. And one of them as the Comm ssion is
certainly well aware, is flooding and storm water
managenent. And your scope of reviewis not limted
to the four corners of the project.

CO CHAI R PARSONS: And | woul d probably say
that it's probably val uable here to understand what
the capacity of the existing station is and how it
i npacts the site now So | think that nay be step
one, and it sounds like we're sort of noving in that

di recti on.

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Public Hearing - March 19, 2015
Re 170 Franklin Street

46

But it is a critical part of this, and
stormwater and storm wat er nanagenent is a big part
of what we | ook at and what we have under our
jurisdiction. So if there's an opportunity to
i nprove a condition, that's a no-brainer.

And | think we're going to have to get
t hrough that process. It nay be conplicated, and it
may i1 nvolve others, not just the Applicant. But we
have to nove in that direction. Status quo down
there doesn't seemlike it's working. So we've got
to figure out a way -- figure out what the issue is,
and then go fromthere.

MR WTTEN. M. Chairman, could | just
ask, maybe through you to the Applicant or counsel,
are you naking a presentation tonight, R chard? 1Is
t here a response that you have to M. Giffin?

MR GALLOGY: It's in witing. W
submtted it to the Conm ssion.

MR WTTEN. So do you plan on naking any
kind of oral presentation?

MR GALLOGLY: W can do that, go through
t he comments one by one.

MR WTTEN. M. Chairman, | defer to you.

VWhat | would say is, | do have a copy of the CD
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whi ch are your responses, but it's a public hearing,
the public is entitled, there are nenbers from
abutting communities here as well that don't have
access to the CD. And that, | think, speaks
precisely to what | was sayi ng before about the

engi neer speaking to the engi neer.

It's a public hearing. So it doesn't have
to be this evening, but I think M. Lowy or M.
White or one of your technical fol ks needs, | would
ask, to nake a presentation or at |east a commentary
on M. Giffin's comments so the public can
understand where there is a dispute or differences.
And it could be tonight or any tine that you feel is
appropri ate.

MR ClICATELLI: It's up to the Chair's
pl easure.

CO CHAIR PARSONS: | would certainly
entertain a dialogue now, given it is a public
heari ng.

There are itens that are maybe of | esser
consequence, and there nmay be itens that are nore
critical to the review So | guess -- | certainly
woul d entertain any di scussion on this, but | would

probably want to focus on the ones of a nore
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critical nature. Maybe the punping station is one
of those itens.

If there are others, and specifically if
there is a difference of opinion fromour peer
reviewer to the Applicant's engineer, that's
probably -- this is probably a good place to bring
that up so that we know we have a thought on this,
you have a thought on this and they're not the sane
t hought and there's no plan to change that.

So maybe | woul d suggest we focus on the
nmore critical issues. W can tal k about anything
relative to the report, but, again, | would rather
focus on the ones of higher consequence, if
possi bl e.

CO CHAIR McBRIDE: Can | nake a comment? |
know that Bob Giffin, in a phone call with ne |
think it was yesterday, said that you hadn't had the
opportunity to review the Applicant's responses to
Bob' s questions and you weren't going to be prepared
t oni ght .

| don't want to put you on the spot. |If
you're not ready, we can postpone that part of it to
anot her neeting. | just want to be fair.

MR GRIFFIN:. No, | think this would be
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very helpful. | mght even |earn sonmething, so I'd
li ke it hear fromthese guys.

CO- CHAI R PARSONS: So with that, the
engi neer for the Applicant, is there anything -- |
guess nmaybe start the di scussion based on the review
comments, understanding it's a process now and you
haven't gai ned access to the DEP' s comments, which
woul d be another part of it. But maybe just open it
up from your perspective, what are sone of the
ongoi ng i ssues.

MR VWH TE: Good evening. M nane is Jim
Wiite. I'mwth the engineering firmof H W Moore
Associates. W're the civil engineers on the
pr oj ect.

We have received M. Giffin's report and
responded to it. W nmde every attenpt to respond
in a positive manner to the comments. | thought all
the comments are very good. There are one or two
itens we have a slightly different opinion.

However, we did try to conply with what the
regul ati ons state and what M. Giffin's
interpretati on of those regul ati ons were.

The Land Use with H gher Poll utants Load,

we did update the plans to neet that regul ati on as
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requested by M. Giffin. The reason why ny opinion
is alittle different than his is that DEP |ists
many, many itens that are |land uses with --

MS. DAY: ' mvery sorry. | can't hear.

MR VWHTE |I'msorry. DEP |ists many
itens or many uses, |and uses for Hi gher Poll utant
Loads. Residential housing is not |isted as one of
t hose uses. However, in the regul ations, they
menti on parki ng areas.

One, | believe, is 1000 vehicles a day or
1500 vehicles a day. W do have nore than that.

M. Giffin used that to classify this as a Land Use
with H gher Pollutant Loads. |'ve not heard that
interpretation before. M. Giffin my be correct.
So we updated our plans accordingly to neet this
requirement. So we do neet that requirenent, and we
comply with DEP regul ati ons.

We made sone ot her changes or updates to
the plan based on M. Giffin's comments. | think
they're good i nprovenents to the plan. W added
what's called isolated rolls or cleaning rolls into
our infiltration systens to naybe better clean the
syst ens.

We made ot her requirenents. The TSS
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removal, we had a slightly different opinion, but we
nmeet DEP requirenents on that al so.

Punp station, we did submt infornation
showi ng how nmuch the punp punps. M. Giffin
mentioned that he'd |li ke sonme nore information. W
can certainly supply the information he has
requested or any other informati on he nay want to
have on this project. And I |ook forward to tal king
to M. Giffin and any ot her questions he nay have
on this project. Thank you.

CO CHAIR PARSONS: | don't know who this
question is for, maybe for both engi neers. But
there's a couple of, | guess, phases to the project.
| mean, you've got nmnaging it through construction,
which is probably one of the nore critical parts of
t he project where you' ve got sedi mentation/erosion

control i ssues.

One of the other concerns -- | think I
speak for the Comm ssion here -- is that, given the
size of the project, I'"'ma little concerned, | ong

term with the viability of the Resource Areas.
It's hard to forecast into the future, but froma
per sonal perspective, and again | think |I speak for

the Comm ssion here as well, | want to nake sure
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that not just during construction and not just
during the first year or two -- because a | ot of the
systens do require nai ntenance, and this is
sonet hi ng we see on just about every | arger
devel opnent -- that the long-termviability of the
Resource Areas there are sustained and i nproved.

And | guess at this point I'mnot sure that
that's -- | don't knowif I"mconfortable with that.

I'"mnot sure that's an easy question to answer,
because you' re forecasting and you're predicting.

Is there anything -- maybe, Bob, |'Il ask
you as well and the engi neer for the Applicant --
has any t hought been put into that? And how, |
guess, theoretically are we planni ng on doing that,
maki ng sure that the long-termviability of these
Resource Areas that serve a purpose are naintained
and approved? O&M and things of that nature, those
are all being | ooked at as part of this process.

MR RIFFIN. | think it's fair to say that
the &M infornmation that they provided primarily
I nvol ves the operation of the stormwater system |
haven't seen anythi ng regardi ng nai nt enance of
near by wetl and areas that are on the property or

I nspections of those wetl ands for invasive species
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control or anything like that. | guess |I'd have to
turn it over to the Applicant to ask what their
intentions are in that regard.

MR, MAHONEY: Coul d you repeat the
question. W couldn't hear the question.

MR GRIFFIN. So I think M. Parsons was
aski ng about the long-termviability of the on-site
wet | and resources, and he asked if there were
specific O&M neasures included in the docunments
regarding that. | told himthat | didn't recal
seei ng anyt hi ng about nai ntenance or long-term
viability of the wetland resources on the site, and
so | said that | think we would need to hear from
you guys regardi ng what your intentions were in that
regard.

MR VWH TE: Thank you. Unfortunately, M.
Dennis Lowy, our wetland scientist, is not here
tonight. W can certainly work together with the
Comm ssion to try to cone up with sonething to
mai ntain it.

Every Conmission is different. Sone don't
want you near the wetl ands, and others m ght want to
help it out. So we certainly are willing to work

with you on that issue.
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CO CHAIR PARSONS: | think I'm concerned
nostly, just |ooking ahead, | know that a | ot of the
conponents that you're proposing will have some O&M
toit. And it's -- just even long term and again

it may be hard to quantify, but given the fact that
it's a farmnow and we're putting a devel oprment
there that isn't a farm just that we're able to
ensure in sonme way, do whatever we can that we're
going to ensure the best we can that the wetl ands
and the Resource Areas stay viable and serve the
pur pose that they serve now.

Any ot her questions fromthe Comm ssion
menber s?

MR L' ESPERANCE: The thing that does
concern ne is that you can build this project and
you can neet every single standard that the DEP
wants and that the environmental |aw requires, but
once the water gets off that site, where does it go?
And | think that's a big concern as well, is nmake
sure that we're not naking it worse sonmewhere el se.

CO CHAI R PARSONS:  Ckay.

MR L' ESPERANCE: The act of Corcoran is
not an act of God. So we have to be concerned with

what happens downstream
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It also affects all of these people in this
room It's going to affect land values. |It's going
to affect a lot of other things. Your project nay
be slick and cl ean, but then other people nmay have
to deal with the results of it in the future.

So we want to naeke sure that that is all
covered. |'ve been in that situation nyself, making
sure that ny nei ghbors weren't affected by sonet hi ng
that | was doing, even though they were beyond ny
pr oj ect .

So | want to nake sure that this project
does not have an adverse effect on the people
downstream You know, it goes as far as Melrose,
all the way down to the little pond down there
across fromthe high school.

So we have to keep all that in mnd. And
I f you put a big block of buildings in there and the
water -- you mght be able to keep it dry where you
are, but you can't create another problem sonewhere
else. That's ny mgjor concern. | want to be able
to feel satisfied with that before | ever say yes to
this project.

CO CHAI R PARSONS: Ckay. Thank you.

Anybody el se? (No response)
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| guess |I'd open it to the public for any
questions, comments. |If you could state your nane
and address, pl ease.

And before we open, because this is the
Conservati on Conm ssion, our purview and
jurisdiction is wetlands, wetland protection and
stormwater. So | know there are a | ot of other
I ssues that may be surroundi ng the project, but we
want to keep it specific to those issues, if you
can.

M5. LAWER. M/ nane is Tara Lawer. |
live at 53 Wal sh Ave.

Is the public able to request the
off-location inpacts? And if so, I'd like to
request it for 188 Franklin Street, which is
Teachabl e Monments. M/ daughter happens to attend

the day care there, and it's a nightmare after the

56

rain. It goes as far as where the dunpster is. And

| can provide pictures.

CO CHAIR PARSONS: | think the public --
t he docunents that are being submtted are public
records. So you will have access to whatever has
been subm tt ed.

There's a bal ancing act here. | guess not
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at this point know ng what all the downstream
I mpacts are going to be, I'mnot sure you're going
to find the answer you're looking for. But you can

certainly have access to the docunentation. |

t hi nk, based on sone of the discussions tonight,

we' re concerned about what is happening on site and
how thi ngs are noving off site as well.

I*'mnot sure you wll find specifically
your answer, but the information is available to
you.

MS5. LAWLER: Because it is adjacent to the
property on the sane side.

CO CHAI R PARSONS: You're an abutter. Then
t hat should conme out of this review and this whol e
process.

CO- CHAIR McBRIDE:  You're right at the
corner of GCerald Road and Franklin?

MS. LAWLER: Yes. R ght across from-- it
used to be Tenpl e Judea.

CO CHAIR PARSONS: M. Giffin has a good
point. If you have pictures, we would | ove to have
t hem for the record.

MR. EATON: John Eaton, 18 Citation Ave.

I'd like to just applaud -- if | understood
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you correctly, | want to applaud the Conservati on
Commi ssion for at | east considering the denial of
this application for failure to conply with our Town
Byl aws, if that is your decision. Speaking for
nysel f, regardless of all the technical aspects in
the law, | woul d support you in that.

Construction so close to the wetl ands woul d
have an adverse inpact on our wetl ands, according to
our Bylaws, and I think we need to show sone
backbone here. |If we believe that, we need to stand
by that.

And the only wai ver request that |'m aware
of has to do with the 25-foot zone for the upgrading
of pedestrian path and to restore degraded areas.

But the real big inpact of all this
construction is a big, big unknown. According to
our Bylaws, it could have a very adverse i npact,
either inmmediately or in the future, and nobody
really has cone up wwth a concrete answer on that.

The other thing | wanted to nention on

this, you' re going to get an interpretation, |

understand, from DEP, if | understood you correctly,
on the Wetlands Protection Act. And all | want to
say is, if there is -- whatever interpretation that
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you get, | hope that you will make this public
sonehow. Can you put that interpretation on the
Town website or get it out to the public sonmehow?

CO CHAI R McBRI DE: ( Nods head)

CO CHAI R PARSONS: Yes. Again, it is al
public records, so it wll be available to the
public, certainly.

MR. EATON. Okay.

CO CHAI R PARSONS: The neans by which we do
that we'll talk about, but it is available, it wll
be avail abl e.

MR, EATON: | just don't want that decision
to cone to you guys and then the public never hears
about it, and then down the road sone kind of
deci sion gets nmade on this application that we don't
know al | the background.

CO CHAI R PARSONS: Just by comng to the
public hearings you'll have all the information that
we have. So we'll keep you in the | oop.

CO CHAIR McBRIDE:  And, John, just to be
clear, we did vote tonight to deny on the Byl aw

MR, BUCKLEY: W can place that on the
website as well.

MR EATON:. Onh, good. | still don't hear
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everything perfectly.

MR, BOUSSY: (Good evening. Tom Boussy, 19
Ell en Road. Two questions really. W tal ked about
punping -- | just want to nake sure | understand
this correctly -- underneath Franklin Street. That
goes into a brook behind Sunset, is where that kind
of conmes, and | think that eventually | eads down to
VWiip Hill. AmIl correct in saying that?

COCHAIR McBRIDE: | don't knowif it's
VWhip HII.

MR BOUSSY: This creates a nai ntenance
ni ght mare on that brook and puts the Town under a
liability that we shouldn't -- for excessive water
goi ng t hrough there.

' mwondering if we have any recourse on

excessi ve flooding down in the Whip H Il area, which

is actually downhill of Wiss Farm which you

wouldn't think. | guess that's ny first question.
My second, |1'd like to know -- the

attorney's interpretation of the DEP | aw, he said he
di sagreed with it. For the record, could |I find out
what his interpretation is? Thank you.

CO CHAIR PARSONS: At this point, I wll

take the first question first. |'mnot sure exactly
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where things fl ow beyond the site. So |I think we've
got alittle bit of work to do relative to that one.
And maybe that cones out through the peer review

But it's duly noted certainly.

The second question I'Il defer to the
attorney for the Applicant on interpretation of the
regulation, if he so chooses.

MR, GALLOAY: I1've said all I"'mgoing to
say about that.

CO CHAI R PARSONS: The response is no
further comment on that. Whatever has been stated
has been st at ed.

MR. DAY: M chael Day, 49 Perkins Street,
also the State Representative for Stoneham  Just
ki nd of piggybacking off that |ast answer, |'ve been
obvi ously follow ng the hearings at the Board of
Sel ectnen, either in person, on TV or through
talking wwth nenbers of different Boards and
Comm ssions. And it occurs to ne that this has been
a gi ant cat-and-nouse gane fromthe Devel oper, from
t he Applicant throughout.

The Board of Sel ectnen asked for neetings.
They adhere to the technical base that they can

adhere to, the Applicant. The Board of Sel ectnen
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asks for resubmtted draw ngs, resubmtted
proposals, and they get a sl apdash response. The
Conservati on Conm ssion asks for the Notice of
Intent to be submtted under the Byl aws because of
envi ronnental concerns. That's ignored by the
Appl i cant.

This is nore of a conment than a question
for the Applicant. | want you to know that, as this
continues, this | egal nmaneuvering, you've got to
remain here -- even if you win this battle |legally,
you've got to remain in this Town. And if this
behavi or conti nues, you won't have any friends in
this town. You certainly won't have any friends in
the State House of Representatives.

MR Cl CATELLI: M. Chairman, can we stick
to the issues before the jurisdiction.

MR DAY: |I'mjust warning the Applicant
that these repercussi ons go beyond toni ght and they
go beyond this town. Thank you. (Appl ause)

CO CHAI R PARSONS: Any ot her questions or
comments? Nane and address, please.

MR WLSON: Russ WIson, 35 Tanarock
Terrace. | think one of the things we've ignored,

we' ve addressed indirectly, but we really have
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i gnored the substance to the issue. The gentl enan,

t he corporation, have purchased the |and. The | and
has sone exi sting problens, and you own the probl ens
NOW.

Ri ght now we get fl ooding, just as the | and
t hat goes across Franklin Street into a residenti al
nei ghbor hood of 80 to 100 homes. You bought the
| and, and you own that problem You have to fix all
of the problem And you can argue any which way you
want, but | think we have a good argunment going in
our direction.

And | would refer to counsel to foll ow up
on that and find out exactly what the liabilities
are there. Thank you. (Appl ause)

MR CI CATELLI: M. Chairman, ny client has
not purchased the property at this point. So that
I's not correct.

CO CHAIR PARSONS: | don't know if you
heard that or not. The attorney for the Applicant
said the property has not yet been purchased by the
Appl i cant .

MR DAY: Forewarned is forearned.

CO CHAI R PARSONS: | guess al ong those

| i nes, those issues that you were referring to, |

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Public Hearing - March 19, 2015
Re 170 Franklin Street

64

think, are a concern to all of us. So through this
process, technical review, we're hoping to resol ve
t hose and to understand what those problens are and
how we're going to resolve them

MR SCLOMON: Bill Sol onmon, Town Counsel .
Just to follow up on Sel ect nan Boussy's question and
to follow up on the comment about practice for 20 or
25 years, | would just say that frankly, in ny
experi ence as Town Counsel, | don't think |I've ever
been at a hearing where the |egal point, nmuch | ess

based on a regul ati on, was rai sed and counsel for

the applicant said, "Well" -- didn't say "I need to
look at it" or "I'll think about it" or "articulate
it," but had a very clear response, albeit

conclusory, that they read it differently.

And | understand how sonmeone would want to
read it differently, because the regulation talks
about -- the last phrase tal ks about it shall be
deened to have been applied for, all permts
obtainable at the tine of filing. There's a phrase,
"At the time of filing." And that tine of filing
clearly neans the tinme of filing of the Notice of
Intent, that at the time of the Notice of Intent you

have to have the Conprehensive Permt or been

Doris O. Wong Associates, Inc.
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deni ed.

So | would again, through the Conm ssi on,
say that | don't think |I've ever seen anyone refuse
to provide a basic answer as to the basis of their
| egal opinion. W're not asking for a | egal neno.
We under stand people reserve the right to put it in
witing, to further respond. But not to at all say
what the basis is for the opinion that the
regul ati on, which seens clear on its face and
consistent with the whol e purpose of the Wetl ands
Protection Act, | don't think |I've ever seen that,
even in the small est, nbst inconsequential hearing
|'ve ever attended.

So | think I repeat, again through the
Chair, follow ng Sel ect nan Boussy's coment, sone
explanation as to the different readi ng woul d be
hel pful. Particularly as the Conm ssion, through
its counsel, wll be witing to the DEP, it would be
nice to know what the basis is for the different
readi ng. (Appl ause)

CO CHAI R PARSONS: Thank you, Bill.

Anybody el se fromthe audi ence? Question,
coment ?

M5. O NEILL: Ann Marie O Neill, 118
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MacArt hur Road, also on the Board of Sel ectnen. One
of the things | heard you say tonight and it
concerns ne is that you're | ooking at the DEP
regulations, and it's the history of what you're

| ooking at, rainfall, et cetera.

But one of the things that concerns ne, and
| think the rest of the roomw Il share this concern
with ne, is that if you |look at this w nter al one,
we had record snowfall. So what you're | ooking at
isn't really taking into account what's going to

happen, and based on this winter and sone of the

| ast seasons that we had, quite likely wll have.
I would |ike you to address that. | nean,
frankly, you all ook a little bored with this,

because we're | ooking for answers, and you're just
saying "No comment."

This is our town. You do have a
responsibility. You have ethics to the town that
you're going to cone into, to these fol ks who own
property. You don't seemto care about that at all
and it's just naddeni ng. (Appl ause)

MR, MAHONEY: Peter Mahoney with John
Cor cor an Conpany.

I think the point was rai sed by anot her one

Doris O. Wong Associates, Inc.
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of the Conmm ssi oners about what standards the pl ans
are going to be neasured by. R ght now we've
neasured them by the standards that the DEP have.
If the Board or the Conmm ssion is requesting
sonet hing el se, we can attenpt to take a | ook at
that. | don't know what other standard to go by in
our initial application, our initial filing.

CO CHAI R PARSONS: Thank you. Any
addi ti onal comments, questions? (No response)

MR WTTEN:. So, M. Chairman, nenbers of
t he Conmm ssion, | think the next course of action
will be to schedule -- to continue the hearing, but
first obtain the Applicant's agreenent to conti nue
the hearing to a date certain, just to be sure we're
i n agreenent with the continuati on.

| will prepare a witten decision
reflecting the Board's vote denying pursuant to the

Byl aw. That deci sion should then be signed by the

Conmm ssi on nenbers. A copy wll be sent certified
mail to Attorney Ci catelli, and that decision and
the wetland formw Il be therefore recorded at the

Regi stry of Deeds. The Applicant has an appeal
process to the Superior Court, if it chooses to take

one.
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So | would say, M. Chairman, that before
t he Conm ssion continues the hearing, that we obtain
fromAttorney Cicatelli or Attorney Gallogly an
assent to continue the public hearing to a date
certain.

MR GALLOGLY: Do we have a date?

CO CHAIR PARSONS: | think we said April
9th. April 9th we start at 7:00, but you w Il
probably be third or fourth on the |ist that

evening. W've stop assigning tines, because we run

over --
CO CHAIR McBRIDE: It nakes peopl e nad.
CO CHAI R PARSONS: Wth advertising, it

makes it difficult. So you're the third -- Wi ss

wll be the third itemon the agenda for April 9th.

MR Cl CATELLI: And that's fine, but |
think we still should put the tines.

CO CHAI R PARSONS: W'll say 7: 30.

MR WTTEN. Could I just ask, M.
Chairman, for the record, Attorney Ci catelli, do we
have your assent to continue to that date?

MR Cl CATELLI: Yes.

MR WTTEN:. Thank you.

CO CHAIR PARSONS: Wth that, then | would

Doris O. Wong Associates, Inc.
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wel cone a notion to continue.

CO CHAIR McBRIDE: | make a notion that we
continue the public hearing for the Conmons at Wi ss
Farmto April 9th at 7:30, probably here. | think
toni ght people could hear a little better than | ast
time, and it's alittle warner. Thank Cathy. She
runs the Town. Everybody knows that. So we'll see
you all then.

Can | just please ask, we have a bunch nore
itens on our agenda. | know you all want to talk
about this. Can you please either stay and hear all
this other fascinating stuff, or please take your
comments outside so that we can keep running the
nmeeting. Thank you very nuch.

MS. DAY: Second.

CO CHAIR PARSONS: Al in favor? (Chorus
of ayes).

(Wher eupon the hearing

was adj ourned at 8:57 p.m)
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CERTI FI CATE
I, Carol H Kusinitz, Registered
Pr of essi onal Reporter, do hereby certify that the
foregoing transcript, Volune I, is a true and

accurate transcription of ny stenographic notes

e

Carol H Kusinitz

t aken on March 19, 2015.

Regi stered Professional Reporter
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